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Appellant, Justin Popp (“Popp”), hereby replies to the State’s Brief of Appellee
(“Br.Aplee.”). In doing so, Popp reasserts the arguments and authorities presented in the
Opening Brief of Appellant (“Popp.Br.”), and makes the following additional points and
clarifications. Any argument not further addressed herein is not waived, but has been
briefed in the Opening Brief of Appellant. |

ARGUMENT
I. THE CORRECT INEFFECTIVE OF ASSISTANCE (“IAC”) STANDARD.

Popp already briefed standards of review, see Popp.Br.21-23 but an initial point
must be made: This Court must not allow the State to lead it astray by its application of a
heightened/inapplicable IAC standard. Counsel for Appellant has noticed a concerted
effort on the part of the State, in this case and others, to argue (and assume as truth) a
heightened standard in cases where defendants claim IAC. Although the State initially
cites the appropriate standards, it concludes by indicating whether counsel’s performance
is “objectively reasonable” is one where “no competent counsel would have proceeded as
he did.” Br.Aplee.27. The State declares this standard as “distilled” by the United States
Supreme Court in Premo v. Moore, 562 U.S. 115, 124 (2011). Id. This representation of
the IAC standard is, frankly, intellectually dishonest.

Premo examined a claim of IAC in the context of a plea bargain. 562 U.S. at
118,121. The case “turn[ed] on the proper implementation of one of the states premises

for issuance of federal habeas corpus contained in 28 U.S.C. §2254(d)” (amended by the
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Antiterrorism and Effective Death Penalty Act of 1996 (AEDPA)), specifically, whether
“the state court’s decision denying relief involves ‘an unreasonable application’ of
clearly established Federal law.” Premo, 562 U.S. at 118 (quoting 28 U.S.C. §2254(d))
(emphasis added). The Court determined “the relevant clearly established law derive[d]
from Strickland v. Washington.” Id.; Strickland v. Washington, 466 U.S. 688 (1984).

At its core, Premo deals with the question of whether Strickland was reasonably applied
in habeas proceedings under AEDPA. See id. at 128 (“The state court likely reached the
correct result under Strickland. And under § 2254(d), that it reached a reasonable one is
sufficient.”). To equate the standard of “reasonable application” in habeas proceedings to
Strickland itself is not what Premo and the concurrently issued decision in Harrison v.
Richter represent. See Harrsion v. Richter, 562 U.S. 86, 110 (2011) (“Strickland,
however, calls for an inquiry into the objective reasonableness of counsel's performance, .
. . Strickland does not guarantee perfect representation,” only a “reasonably competent
attorney”).

In parsing the “no competent attorney” language from dicta in Premo, the State
equates a federal, statutory, standard of review for trial court decisions, with a
defendant’s IAC burden on a direct appeal. Br.Aplee.27. In doing so, the State artificially
heightens the Strickland standard without analysis, simply stating it as if it is settled
law. The Strickland standard of showing ineffective assistance of counsel—deficient

performance “below an objective standard of reasonableness” coupled with prejudice—
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~ has not changed. 466 U.S. at 687—88.

II. ERRORS IN ADMITTING THE CJC INTERVIEW WERE NOT INVITED, WERE PLAIN, OR
WERE THE RESULT OF IAC.

%k kK k

“No matter how defenseless the child, or how strong the policy of
protecting the victims of abuse, justice is not served by ‘proving’ sexual
abuse through misleading and unreliable testimony.”

State v. Rimmasch, 775 P.2d 388, 390 (Utah 1989)
(citation omitted), superc ’d in part, on other grounds.

skeskeskeskk

The State argues admission of the CJC interview at trial was proper despite the
trial court’s wholesale failure to make any findings as to the reliability, trustworthiness,
and service to the interests of justice as mandated by Utah Rule of Criminal Procedure
15.5(a)(8) (“Rule 15.5%).

The State first contends this issue may not be reviewed for plain error, alleging
trial counsel invited the error. The State further argues trial counsel’s failures surrounding
the CJC interview do not amount to ineffective assistance of counsel (“IAC”) where: (1)
not objecting to the CJC interview was reasonable trial strategy; (2) Rule 15.5 does not
require findings when admissibility is “uncontested”; (3) Popp’s arguments as to
reliability are not supported by the record; and (4) Popp cannot show prejudice.

Br.Aplee.38—44.
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